United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





FOR APP ELLA NT AND 
JOINT APPENDIX 


IN THE 


United States Court of Appeals 


District of Columbia. 


No. 9219 


OLIVE EWING CLAPPER, Appellant , 


AETNA LIFE INSURANCE COMPANY, Appellee. 


Appeal from the Order of the District Court of the United 
States for the District of Columbia. 


‘i& State iajuA of Appeals 

for the 0 (Strict of Ctivmb.a 

m ll APR 15 1348 

^ /■» 

Of Counsel: 

Donald R. Richberg, 

815 15th Street, N. W., 
Washington 5, D. C. 


Edgar J. Goodrich, 

Philip W. Amram, 

Ward M. French, 

Attorneys for Appellant, 
716 Investment Bldg., 
Washington 5, D. C. 


Puss or Bysox & Adams. Washixotox, D. 0. 









INDEX. 


Page 

Jurisdictional Statement. 1 

Statement of Case. 2 

Rules Involved. 4 

Statement of Points. 4 

Summary of Argument. 5 

Argument. 6 

A. The Intent of the Parties Governs the Interpre¬ 
tation of an Insurance Contract. 6 

B. All Ambiguities and Obscurities, All Doubts and 

Uncertainties are to be Resolved in Favor of the 
Insured. 7 

C. Analysis of Language . 8 

1. Analysis of Language: “ result from” . 9 

2. Analysis of Language: “Flight” . 9 

3. Analysis of Language: “Aeronautic” . 10 

(a) The Courts have defined “aeronautic” 

as a word of art with a narrow and 
technical meaning. 10 

(b) A particular “flight” may be “aero¬ 

nautics” as to one occupant of the air¬ 
craft, but not “aeronautics” as to 
another. 15 

(c) There is no difference in result whether 
the language in question is interpreted 
as of the date of issuance of the policy 

or as of the present. 18 

D. The Nature of the Issues in this Case Make it 
Inappropriate for the Entry of a Summary 
Judgment. The Defendant Should be Required 

to Answer on the Merits. 21 

Conclusion. 22 



















11 


1 


Index Continued. 
TABLE OF CITATIONS. 


Cases: 


Page 


Aetna Life Ins. Co. v. Meyn, et al., 134 F. (2d) 246 

(CCA 8, 1943) ... 6 

Aschenbrenner v. U. S. Fidelity <& Guaranty Co., 292 

U. S. 80, 78 L. Ed. 1137 (1934)... 7 

Barringer v. Prudential Ins. Co. of America, 62 F. 

Supp. 286 (ED Pa. 1945) ... 10 

Benefit Association of Railway Employees v. 

Ilayden, 175 Ark. 565, 299 S. W. 995 (1927). 19 

Bull v. San Life Assur. Co. of Canada, 141 F. (2d) 

456‘ (CCA 7, 1944) .6, 7 

Chappell v. Commercial Casualty his. Co., W. Va. 

, 197 S. E. 723 (1938) .. 16 

Equitable Life Assur. Society v. Dyess, 194 Ark., 

1026, 109 S. W. (2d) 1263 (1937). 17 

Federal Life Ins. Co. v. Kemp, et al., 257 Fed. 265 

Gits v. New York Life Ins. Co .,'32 F.‘ (2d) 7 (CCA 7, 

1929) .19, 20 

Goldsmith v. New York Life Ins. Co., 69 F. (2d) 273 

(CCA 8, 1934) . 19 

Green v. Mutual Benefit Life Ins. Co., 144 F. (2d) 55 

(CCA 1, 1944) .. 17 

Gregory v. Mutual Life Ins. Co. of New York, 78 F. 

(2d) 522 (CCA 8,1935), cert, denied 296 U. S. 635, 

80 L. Ed. 451 (1935).12, 13, 15, 17, 20 

Kandas City Life Ins. Co. v. Wells, 133 F. (2d) 224 

(CCA 8, 1943) ... 11 

Lee v. Guardian Life Ins. Co. of America, 46 N. Y. 

Supp. (2d) 241 (1944) . 15 

Leimer v. State Mutual Life Assur. Co., 108 F. (2d) 

302 (CCA 8, 1940) . 21 

Marks v. Mutual Life Ins. Co. of New York, 96 F. 

(2d) 267 (CCA 9, 1938) ...14, 18 

Massachusetts Protective Association v. Bayers- 

dorfer. 105 F. (2d) 595 (CCA 6, 1939).13,14 

Mai/Cr v. New York Life Ins. Co., 74 F. (2d) 118 

(CCA 6, 1934) ... 19 

Mutual Benefit Health <& Accident Association v. 

Bowman, 99 F. (2d) 856 (CCA 8, 1938).11, 12 

Mutual Life Ins. Co. v. Humi Packing Co., 263 U. S. 

167, 68 L. Ed. 235 (1923) . 7 























Index Continued. 


Page 

Pennsylvania Indemnity Fire Cory. v. Aldridge, 117 

F. (2d) 774 (CCA D. C., 1941)...7, 8 

Provident Trust Co. v. Equitable Life Assur. 

Society, 316 Pa. 121, 172 A. 701 (1934).15, 17 

Spychala v. Metropolitan Life Ins. Co., 339 Pa. 337, 

13 A. (2d) 32 (1940) . 15 

Stroehmann v. Mutual Life Ins. Co. of Neiv York, 

300 U. S. 435, 81 L. Ed. 732 (1937). 7 

Swasey v. Massachusetts Protective Association, 

96 F. (2d) 265 (CCA 9,1938) cert, denied, 305 U. S. 

611, 83 L. Ed. 389 (1938) . 14 

Trinity Universal Ins. Co. v. Cunningham, et al., 107 
F. (2d) 857 (CCA 8, 1939) . 6, 7 


Textbooks : 

Restatement of Contracts, vol. 1.6, 7 

Webster’s New International Dictionary (2d. Ed. 

1944)...9, 15 

17 Hughes, Federal Practice (1940) . 21 












IN THE 


United States Court of 

District of Columbia. 


Appeals 


No. 9219. 


OLIVE EWING CLAPPER, Appellant, 

v. 

AETNA LIFE INSURANCE COMPANY, Appellee. 


Appeal from the Order of the District Court of the United 
States for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from the order of the District Court of 
the United States for the District of Columbia granting 
Appellee’s Motion for Summary Judgment and from the 
entry of judgment with execution thereon in an action upon 
a Contract of Insurance in the sum of five thousand dollars 
($5,000.00) together with legal interest accrued thereon. 
The action was brought in the District Court by Appellant, 


* 
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a citizen? of the District of Columbia, against Appellee, a 
corporation organized and existing under and by virtue of 
the laws, of the State of Connecticut, with principal office 
located at Hartford, Connecticut, and licensed to do busi¬ 
ness witihin the District of Columbia, and maintaining a 
branch office or General Agent within the District of Co¬ 
lumbia. • 

The District Court had jurisdiction of this cause under 
the provisions of Judicial Code, Section 24, as amended. 

This dppeal is prosecuted pursuant to the provisions of 
Title 17, Section 101, Code of 1940. 

i 

* STATEMENT OF CASE. 

On or about October 15,1928, Aetna Life Insurance Com¬ 
pany issued its “ordinary life” policy No. 629,507, insur¬ 
ing the Jife of Raymond Lewis Clapper in the amount of 
Five Thousand Dollars ($5,000.00). The policy contained 
a “Double Indemnity Provision” providing for a further 
payment of Five Thousand Dollars ($5,000.00) should the 
death of the insured result from accident. (Jt. App. 4) 
This policy containing the “Double Indemnity Provision” 
was continued in full force and effect by the insured 
throughout the years from the time it was purchased by 
and issued to him in 1928 until the date, on or about Feb¬ 
ruary 2* 1944, when he met his death. (Jt. App. 3) The 
policy a t the time of issuance and at all times thereafter 
named the insured’s wife, Olive Ewing Clapper, Appellant 
herein, as the sole beneficiary entitled to all benefits of said 
policy and “Double Indemnity Provision.” (Jt. App. 3) 

The admitted facts relating to the death of the Insured, 
Raymond Lewis Clapper, are stated in the Amended Com¬ 
plaint filed in the Court below as follows: 

“Upon information and belief the Plaintiff avers 
that on or about February 2, 1944, while said policy, 
629,507 and said ‘Double Indemnity Clause’ were in 
fullfforce and effect, the insured, Raymond Lewis Clap¬ 
per* not being in military or naval service, lost his life 

X 
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while an invited-guest passenger in an United States 
Naval aircraft flying in the vicinity of the Marshall 
Islands. Following an accidental mid-air collision with 
another aircraft, the plane in which the insured was a 
passenger fell into the water, burst into flames and 
sank; the body of the insured was not recovered.” 

(Jt. App. 3). 

Upon receipt of notice of the insured’s death, Appellee 
paid the beneficiary the face amount of the policy in the 
amount of Five Thousand Dollars ($5,000.00), together with 
interest accrued thereon, but refused to make payment of 
the additional sum of Five Thousand Dollars ($5,000.00), 
together with interest accrued thereon, in discharge of its 
liability under the “Double Indemnity Provision” of the 
policy. (Jt. App. 3) 

Appellant then brought this action upon the Contract of 
Insurance on April 19, 1945, demanding judgment against 
Appellee in the sum of Five Thousand Dollars ($5,000.00), 
together with legal rate of interest thereon, and costs. 

Appellee filed a Motion to Dismiss Appellant’s Com¬ 
plaint as originally filed, and with consent of Appellee, 
Appellant then filed on October 25,1945, her Amended Com¬ 
plaint which is the basis of this Action. (Jt. App. 
2). Appellee on November 7, 1945, filed a Motion for 
Summary Judgment, or, in the alternative, to dismiss, al¬ 
leging that (1) the facts in the Amended Complaint were 
fully stated and disclosed that plaintiff had no claim, as a 
matter of law, and (2) the Amended Complaint failed to 
state a claim upon which relief could be granted. (Jt. 
App. 5) 

Appellee’s motions were predicated upon an “aviation 
exclusion” clause in the “Double Indemnity” rider, couched 
in the following language: 

“If the death of the insured . . . does not result . . . 
from an aeronautic flight or submarine descent” 
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on the theory that insured’s death did result from an aero¬ 
nautic flight and was therefore expressly excluded from the 
terms of; the double indemnity provision. 

The csise was heard before Mr. Justice Schweinhaut on 
briefs and oral argument on November 27, 1945 and the ar¬ 
gument was focused on the meaning of the term “aero¬ 
nautic flight”, in order to determine whether the insured’s 
death fell within the coverage of the “aviation exclusion” 
clause. 1 

On January 8, 1946, the Court below, without opinion, 
granted, Appellee’s Motion for Summary Judgment and 
entered judgment for defendant with execution thereon. 

Hence this appeal. 

, RULES INVOLVED. 

Federal Rule of Civil Procedure No. 12(b)(6) is involved 
herein, defendant by its motion in the court below having 
made the defense that plaintiff’s amended complaint fails 
“to state a claim upon which relief can be granted”. 

* STATEMENT OF POINTS. 

(1) The Court below erred in granting judgment for 
defendant. 

(2) By its entry of judgment for defendant, without 
opinion, the Court below resolved the ambiguities and un¬ 
certainties in the language of the “Double Indemnity” Pro¬ 
vision of the policy in favor of the insurer and against the 
insurecl. This was error. 

(3) By its entry of judgment for defendant, without 
opinion, the Court below gave the terms of this “Double In¬ 
demnity” Provision an interpretation contrary to the cur¬ 
rent of judicial authority. This was error. 

(4) It was error for the Court below to grant defendant’s 
motion for summary judgment in that the facts as alleged 
in plaintiff’s Amended Complaint, if proved, would support 
judgment for plaintiff, so that summary judgment was 
therefore improper. 
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SUMMARY OF ARGUMENT. 

Appellant, as the beneficiary of the policy issued by the 
Appellee, brought this action to recover under the “Double 
Indemnity Provision”, which requires Appellee to pay a 
sum equal to the face of the policy if the insured met his 
death by accident, if, among other things, such death did 
not 

“result from ... an aeronautic flight or submarine 
descent ...” 

She has alleged the policy and the death of the insured 
under the circumstances set forth. Appellee, by its motion, 
admits all the facts as alleged, but interposes the defense 
that as a matter of law, the Appellant is excluded under 
the above-quoted clause. No other exclusions are at issue. 

Appellee contends that the exact words used in this clause 
have never been interpreted by any court and that the lan¬ 
guage employed is wholly unambiguous and constitutes 
the broadest and most all-embracing phrasing which can 
possibly be used. 

Appellant argues that: 

(1) The word “aeronautics” is a technical word of art, 
of a narrow and restricted meaning. It applies only 
to a limited type of “flight” in an aircraft. 

(2) The word “flight” alone is a word of broad mean¬ 
ing, but when modified by the adjective “aeronautic” 
it becomes substantially restricted. 

(3) A “flight”, unless it be a scientific research project 
in experimental aviation, is “aeronautic” only with 
respect to those actually operating the aircraft. 

(4) A “flight”, unless it be a scientific research project 
in experimental aviation, is not “aeronautic” with 
respect to a non-operating, invited passenger, who 
merely travels in the aircraft. 

(5) The decedent, Raymond Clapper, in the instant case, 
falls in classification number (4) above, and his death 
did not result from an “aeronautic flight”. 
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We submit that the Courts had given such a definite and 
restricted meaning to the word “aeronautics” far in ad¬ 
vance o£ the date of issuance of the policy at suit. 

We submit that the term “aeronautic flight” is a term 
which hjis received and now again requires strict and nar¬ 
row construction at the hands of the courts. 

We submit that the lower court wholly ignored the word 
“aeronautic” in the policy and construed the exclusion- 
clause as though it read “died as the result of any flight”. 

We submit that a proper analysis of the term “aeronau¬ 
tic flight” unanswerably removes Mr. Clapper’s death from 
the covqrage of the exclusion clause. 

His tragic and untimely death did not result from an 
“aeronautic” flight. 


ARGUMENT. 

This iis a suit by the beneficiary on a policy of life insur¬ 
ance issued by an insurance company engaged, for com¬ 
pensation, in the business of issuing such policies. The dis¬ 
pute between the beneficiary and the company revolves 
about the meaning of certain of the words used by the com¬ 
pany in the policy. Well recognized principles of construc¬ 
tion apply in such a dispute. 

✓ 

A. The Intent of the Parties Governs the Interpretation of 

an Insurance Contract. 

As injthe case of contracts generally, a contract of insur¬ 
ance is .to be interpreted by the Court so as to carry out 
the intent of the parties as it appears from the whole in¬ 
strument viewed in the light of the surrounding circum¬ 
stances.' See Federal Life Ins. Co. v. Kemp, et al., 257 Fed. 
265 (CCA 7, 1919); Aetna Life Ins. Co. v. Meyn et al., 134 
F. (2d)*246 (CCA 8, 1943); Trinity Universal Ins. Co. v. 
Cunningham, et al., 107 F. (2d) 857 (CCA 8, 1939); Bull v. 
Sun Life Assur. Co. of Canada, 141 F. (2d) 456 (CCA 7, 
1944); Restatement of Contracts, Vol. 1, Sec. 235, par. e, 
p. 324. 
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B. All Ambiguities and Obscurities, all Doubts and Uncer- 
tanties Are to be Resolved in Favor of the Insured. 

It is the function and duty of Courts to glean the intent 
of the parties, if possible, from the contract. If the con¬ 
tract is so drawn as to be ambiguous, or require interpre¬ 
tation, or is fairly susceptible of two different construc¬ 
tions, so that reasonable, intelligent men would honestly 
differ as to its meaning, the construction most favorable to 
the insured will be adopted. See Restatement of Contracts, 
Vol. 1, Sec. 236 (d); Trinity Universal Ins. Co. v. Cunning¬ 
ham , supra; Bull v. Sun Life Assur. Co. of Canada, supra; 
Pennsylvania Indemnity Fire Corp. v. Aldridge, 117 F. 
(2d) 774 (C. A. D.C. 1941); Mutual Life Ins. Co. v. Hurni 
Packing Co., 263 U. S. 167, 68 L. Ed. 235 (1923); Aschen- 
brenner v. U. S. Fidelity Guaranty Co., 292 U. S. 80, 78 
L. Ed. 1137 (1934); Stroehmann v. Mutual Life Ins. Co. of 
N. Y., 300 U. S. 435, 81 L. Ed. 732 (1937). 

The Court in its opinion in Bull v. Sun Life Assur. Co. of 
Canada, supra, made this interesting and wholly illustra¬ 
tive remark (p. 457): 

“The question presented to us is whether Lieutenant 
Bull met his death ‘as a result, directly or indirectly, 
of service, travel, or flight’ in that seaplane. This is a 
legal question that requires us to construe the contract 
of insurance. It is elementary that such contracts are. 
strictly construed against the insurance company. 
Unless the clear and reasonable construction of this 
contract supports the contention of the defendant, we 
must affirm the District Court * * * Our problem is to 
determine the intention of the parties.” (Emphasis 
supplied) 

In the leading case of Aschenbrenner v. U. S. Fidelity & 
Guaranty Co., supra, the Court had this to say (p. 84, 78 
L. Ed. at 1140): 

“The phraseology of contracts of insurance is that 
chosen by the insurer and the contract in fixed form is 
tendered to the prospective policy holder who is often 
without technical training, and who rarely accepts it 
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We believe that it may reasonably be conceded that any 
time an aircraft is airborne, it is in flight, and any person 
or thing’contained in the vehicle is likewise in flight. Thus 
the pilot’ of the aircraft and Mr. Clapper, the invited guest- 
passengfer, were both in flight at the time the mid-air acci¬ 
dental collision occurred. 

If this were all the policy contained, and if it provided 
that no double indemnity would be paid if the decedent’s 
death “resulted from flight”, we would have a simple, un¬ 
ambiguous, broad exclusion clause. Recovery by Appellant 
under such a policy would be met by almost unsurmount- 
able barriers. Cf. Barringer v. Prudential Ins. Co. of 
Americh, 62 F. Supp. 2S6 (ED Pa. 1945). Appellant would 
be forced to admit that Mr. Clapper’s death was a “conse¬ 
quence’j’ of a “journey or voyage through the air”. 

But Appellee, in drafting its policy, did not choose this 
broad, clear language. If deliberately chose to restrict the 
hind of “flight” to those flights which would fall within the 
technical definition of “aeronautics”. This it accomplished 
by the use of the restricting adjective “aeronautic”. 

I 

* 3. Analysis of language: “ Aeronautic”. 

(a) Th'e Courts have defined “aeronautic” as a word of 
art with a narrow and technical meaning. 

As we have noted, the draftsman for the insurance com¬ 
pany, at the time he drafted the exclusion clause in the 
Double Indemnity Provision, chose to use the word “aero¬ 
nautic” as a restricting adjective qualifying and limiting 
the word “flight” so that it would not cover all “journeys 
or voyages through the air”. There is no need for ex¬ 
haustive dictionary reference to conclude that the word 
“aeronautic” pertains to an “aeronaut” and to “aero¬ 
nautics”. Both “aeronaut” and “aeronautics” have re¬ 
ceived legal definition by the Courts, and for many years 
have been given an occupational or scientific or experi¬ 
mental'connotation. 

Before going further, however, it would be advisable to 
determine whether any distinction exists in the meaning of 
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the adjective “aeronautic” and the noun “aeronautics”. 

The identity of the meaning of “aeronautics” whether 
used as a noun or an adjective is confirmed in Kansas City 
Life Ins. Co. v. Wells, 133 F. (2d) 224 (CCA 8, 1943). The 
policy in question excluded death which resulted from par¬ 
ticipation in “aeronautic or submarine operations”. The 
decedent had been a paid passenger on a common carrier 
airplane. 

The Court held that the clause in question was in fact 
ambiguous, and therefore, resolved it against the insurance 
company. In the course of the opinion, the Court pointed 
out (at page 227) that the word, “aeronautic” ichen used as 
a descriptive adjective has the same fundamental meaning 
as when the word is used as a noun. 

“Aeronautics” or “aeronautic”, whether used as noun 
or adjective, implies an operational or experimental 
connotation; it does not include a passenger. 

Turning to the decided cases, we find that the word “aero¬ 
nautics” has been fixed in its meaning to include two nar¬ 
row categories only: 

(1) the occupational category, namely, actual control, op¬ 
eration or maintenance of the aircraft in flight. 

(2) the scientific category, namely, the experimental 
study and application of the science of flight. 

The cases have held that the definition of “aeronau¬ 
tics” excludes a passenger who merely travels in an air¬ 
craft. 

In Mutual Benefit Health <& Accident Association v. 
Bowman, 99 F. (2d) 856 (CCA 8, 193S), cert, denied 306 
U. S. 637, 83 L. Ed. 1038 (1939), the decedent was a pas¬ 
senger in an airplane piloted by his son. He was not in 
command of the plane, nor a mechanic, nor a member of the 
crew. The policy excluded death “received because of or 
while participating in aeronautics”. (Emphasis supplied). 
The Court, after carefully distinguishing between “avia- 
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tion” and “ aeronautics ”, permitted recovery, saying (p. 
859): { 

“One participating or engaging in aeronautics, if 
we are to give any weight to terminology or derivation, 
should probably be called an ‘aeronaut,’ but we find 
from the above definition contained in the Uniform 
Aeronautic Act, that an aeronaut is limited to one ivho 
lias something to do with the operation or maintenance 
of the aircraft tvhile in flight, as distinguished from a 
passenger, including only such person as may be riding 
in the aircraft, but who has no part in its operation.” 
(Emphasis supplied). 

And again: 

“*As a means of transportation, the airplane is not 
limited to artists nor scientists, and for the most part 
it transports those who have no part or interest in the 
science or art of aerial navigation. The passenger 
might well be a five-year-old child, utterly incapable of 
aiding, taking part in, or contributing anything to the 
science or art. lie simply surrenders himself to be 
transported in an airplane, which is in charge of those 
engaged or participating in aeronautics.” (Emphasis 
supplied). 

Both the occupational and experimental connotations 
given to?“aeronautics” are clearly established in the cases. 

The leading case is Gregory et al. v. Mutual Life Ins. Co. 
of New Work, 78 F. (2d) 522 (CCA 8, 1935), cert, denied, 
296 U. S. 635, 80 L. Ed. 451 (1935). This case involved a 
policy issued in 1925, three years earlier than the Clapper 
policy n#w in suit. Again allowing the plaintiff to recover 
the Couft said (p. 523): 

“It would not occur to one reading this article on 
aeronautics that a passenger on a modern passenger 
airplane w’as participating in aeronautics. He is not 
interesting himself in a single one of the topics dis¬ 
cussed in the article referred to; he is making no re¬ 
search, no investigation, no experiment; he has no con¬ 
trol of the machine, and not even any power of com¬ 
municating with the pilot. Those who ride the plane 
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for some purpose connected with its operation, as for 
observation or inspection, or for making tests or ex¬ 
periments, may well be indulging in some branch of 
activity connected with aeronautics; but one who rides 
the plane for the sole purpose of going some place, of 
being transported by it as a passenger, is not, we think, 
in the absence of specific words requiring such con- 
structon, participating in aeronautics. He does not 
belong to the same craft or class as those skilled arti¬ 
sans who participate in the construction, management, 
or operation of the airplane. 

“In this field there have been revolutionary develop¬ 
ments, particularly in the last ten or fifteen years. 
When the terms ‘engaging in aeronautics,’ and ‘par¬ 
ticipating in aeronautics,’ were first introduced into 
insurance contracts, the science or art was in its experi¬ 
mental stage. Any person who then had to do with the 
airplane was participating in aeronautics. . . . 
In the earlier stages of the development of the science 
or art, everyone connected with it was participating 
in a dangerous experiment or adventure, and there was 
no place about the instrumentalities for any one who 
was not participating in the venture. But in the last 
ten or fifteen years, these implements of the air have 
been developed from the stage of the dangerous experi¬ 
ment to a well-recognized standard means of passen¬ 
ger transportation. Now, one may know nothing of 11n¬ 
solence or art, have no interest in the mechanism, and 
no control over it, hut may yet utilise it as a means of 
transportation . . . 

“That this transformation of the airplane and the 
art or practice of aeronautics from the field of experi¬ 
ment and hazardous adventure has been recognized by 
some of the insurance companies is evidenced by the 
fact that they have inserted in their policies as explan¬ 
atory of the ivord ‘participation,’ the icords, ‘as a pas¬ 
senger or otherwise,’ thus indicating with some degree 
of certainty what is intended to he included in these 
terms.” (Emphasis supplied). 

In Massach usetts Protective Association v. Bayersdorfer, 
105 F. (2d) 595 (CCA 6, 1939), the decedent was killed on 
a commercial plane in flight between Camden, New Jersey 
and Pittsburgh, Pa. The policy excluded death “sustained 
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as the result of participation in aviation, aeronautics, or 
subaquatics”. The Court noted with approval both the 
Gregory* awd Bowmun cases, supra, and arrived at the same 
result—judgment for plaintiff—using the following lan¬ 
guage (p. 597): 

“These definitions disclose that both i aviation’ and 
'aeronautics’ are highly technical subjects in the realm 
of art and science, and were so when the policy was 
written. The 1927 Funk & Wagnalls Dictionary de¬ 
fined both subjects in the same terms, used in the 1938 
edition. There is hardly any basis for ambiguity. 
Bayersdorfer was a merchant,—a passenger. As such 
he placed himself in the hands of those who were versed 
and practiced in the science and art of aviation and 
aeronautics. He did not share in common with them in 
the management or navigation of the plane. Tie in¬ 
curred, perforce, the incidental hazards, but the policy 
lead to protect him against hazards and if this par¬ 
ticular one was intended to be excepted , more explicit 
language could have been used.” (Emphasis supplied). 

The identical exclusion cause was similarly disposed of 
in Swasey v. Massachusetts Protective Association, 96 F. 
(2d) 265 (CCA 9, 1938), cert, denied, 305 TJ. S. 611, 83 L. 
Ed. 389 (1938). The decedent was a passenger in a private 
plane owned and operated by another, and the Court held 
that as a passenger in the plane he did not come within the 
exclusion clause. 

An identical decision on the same day to the same effect 
was handed down by the same Court in Marks v. Mutual 
Life Ins. Co. of New York, 96 F. (2d) 267 (CCA 9, 1938), 
on a policy issued in 1928, the same year as the Clapper 
policy here in suit. The Court ended the opinion with the 
statement: 

“.27<e stipulated facts show nothing more of the 
claimed participation in the management of the plane 
thap in that case (the Swasey case). We hold that the 
deceased was a passenger on the plane and nothing 
more, and that appellant should have recovered the 
double indemnity.” (Emphasis supplied.) 
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Two recent state court cases follow the same pattern. 

The Supreme Court of Pennsylvania in Spychala v. 
Metropolitan Life Ins. Co., 339 Pa. 237, 13 A. (2d) 32 
(1940), approved the definition of “aeronautics” as— 

“The science that treats of the operation of aircraft; 
also, the art or science of operating aircraft”— 

following the definition in Webster’s Dictionary. 

See also Provident Trust Co. v. Equitable Life Assur. 
Society, 316 Pa. 121, 172 A. 701 (1934). 

Many cases on the meaning of the word “aeronautics” 
are collected in the recent case of Lee v. Guardian Life 
Ins. Co. of America, 46 N. Y. Supp. (2d) 241 (1944), in 
which the Court cites with approval a conclusion that— 

“The words ‘engaged in aviation or aeronautics’, ‘en¬ 
gaged in aeronautic operations’, ‘engaged in aeronau¬ 
tic activity’, or ‘engaged in aeronautic expeditions’ do 
not cover the ordinary passenger in an airplane, . . . ” 
(Emphasis supplied), 

and quotes with approval the definition of “aeronautics” 
quoted by us above in the Gregory case, supra. 

It is unanswerably clear that the word “aeronautics” 
is a technical word of art, narrowly restricted by the 
occupational and experimental connotations given it 
by the overwhelming weight of the decisions. A pas¬ 
senger does not fall within the compass of those conno¬ 
tations. 

(b) A particular “flight” may be “aeronautics” as to one 
occupant of the aircraft, but not “aeronautics” as to 
another. 

It follows from the decisions of the above authorities 
that a particular flight may differ in its “aeronautical” 
character, depending upon the identity and status of the 
person. 

The rule laid down by these cases is clear. Every trip 
of an aircraft is a “flight”, and it is a “flight” as to every¬ 
one aboard. But, every trip is not “aeronautics” as to 
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everyone aboard. Quite the contrary. In the ordinary 
case, such ! as the present, where a non-operating, non-con- 
trolling passenger is aboard (either for pleasure or busi¬ 
ness), the trip may be ‘'aeronautics” so far as the pilot and 
crew are concerned, but it is not “aeronautics” so far as 
the passenger is concerned. 

Beautifully illustrative of this principle is the case of 
Chappell v. Commercial Casualty Ins. Co., 120 W. Va. 262, 
197 S. E. 723 (1938) where the court said: 

“ijie word ‘aeronautics’ has been variously defined. 
The New Century Dictionary terms it ‘the science or 
art of aerial navigation’. This would seem to be a fair 
lexigraphic composite. The flight of an airplane is the 
achievement of this science or art—the flight being the 
effect and science and art the cause. The flight itself 
is not science or art, as an effect cann-ot be its own 
cause. Just as a painting is not art, but a icork of art, 
the flight is not aeronautic but the work of aeronautics. 
The flight is aeronautical in that sense, only. ... A 
mere passenger has no part in the art of the aeronaut 
and 'docs not study, apply, or advance the science of 
aerial navigation. The passenger takes no active par- 
ticiphtion in that art or that science at all; he simply 
profits by ichat they accomplish ...” (Emphasis sup¬ 
plied.) 

As an. example of the connotation given to the word 
“flight” in the aviation industry, we need only point out 
that it is*customary for air lines and others to refer to the 
trip by a^i airplane between two points as a “Flight”. All 
one need do would be to visit the waiting room of the Wash¬ 
ington Rational Airport and listen to the announcements 
over the public address system of the arrival and departure 
of a particular “Flight”. Additionally, if one were to call 
an airliiie reservation office, the reservation would be made 
with reference to a particular flight number. One may also 
call Airways Traffic Control and determine the position of 
an airplane referred to as a “Flight”. In none of these 
cases is-reference made to an “aeronautic flight”. 


* 
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The determination of whether or not the flight is “aero¬ 
nautics” depends on the status of the person in the plane 
from ivhose point of view the flight is examined. 

This principle has been recognized by the insurance com¬ 
panies because they have in many cases modified their pol¬ 
icy language by including an express exclusion to cover “as 
a passenger or otherwise”, or by excluding death resulting 
from “any aerial flight or journey”. See Green v. Mutual 
Benefit Life Ins . Co., 144 F. (2d) 555, (CCA 1,1944). These 
changes undoubtedly were influenced by such vigorous 
language as the often-quoted statement of the Arkansas 
Supreme Court in Equitable Life Assur. Society v. Dyess, 
194 Ark. 1023, 1027, 109 S. W. (2d) 1263, 1265 (1937): 

“If appellant meant to exclude liability for double 
indemnity while riding as a passenger or otherwise in 
any kind of aircraft, why did it not say so in such plain 
language that a wayfaring man, though a fool, might 
not be deceived thereby? It would appear a simple 
thing for a great institution, such as appellant, to write 
a clause in its policies exempting itself from such lia¬ 
bility in plain and simple language^ (Emphasis sup¬ 
plied). 

The statement in the Gregory case, supra: 

“These companies either intend to insure against acci¬ 
dent resulting from the use of the airplane as a means 
of transportation, or they do not, and it is only fair 
that if they do not intend to include such hazards that 
it should be made so clear that a person of ordinary 
intelligence on reading the contract offered will read¬ 
ily understand that such hazard is not covered. The 
expression, being doubtful andl ambiguous, must be con¬ 
strued most strongly against the Insurance company.” 
(Emphasis supplied). 

And the question in the Provident Trust Company case, 
supra: 

“It may first be asked, if the purpose was to except pas¬ 
sengers, why a clause simply excepting accident while 
a passenger in an airplane teas not inserted?” (Em¬ 
phasis supplied). 
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(c) There is no difference in result whether the language 
in question is interpreted as of the date of issuance of 
the policy or as of the present. 

During the course of the oral argument in the Court be¬ 
low, Appellee’s counsel suggested that, on the date of the 
issuance oi‘ the policy in suit (October 1928) the word 
“aeronautics” had not yet acquired the narrow meaning 
as a word of art, which has just been described in the pre¬ 
vious section. It was suggested that in 192S it had a con¬ 
trary meaning, and included a passenger. 

If this statement were correct, this Court might be re¬ 
quired to consider the interesting question whether the 
aviation exclusion clause in the Double Indemnity Provi- 
sion should be interpreted as of the time of the issuance of 
the policy,''or as of the present, the time the claim has ma¬ 
tured. 

However, this consideration is unnecessary, because it is 
perfectly clear that, back in 1928 as well as in 1945, the judi¬ 
cial interpretation of the word “aeronautics” was identical. 

The case of Marks v. Mutual Life. Ins. Co. of New York, 
supra, was decided by the Circuit Court of Appeals for the 
Ninth Circuit in 1938 on a policy issued in 1928, which ex¬ 
cluded death “from participation in aeronautics”. The 

Court said: 

* 

“The company admits that under the decisions in 
Mutual Benefit Health & Accident Ass’n v. Moyer . . . 
and Gregory v. Mutual Life Ins. Co. of New York . . . 
the (Ixception does not exclude a passenger on an 
aeroplane. It argues, however, that in October, 192S, 
when the policy was issued, the term ‘participation in 
aeronautics’ had a commonly accepted meaning— in¬ 
cluding were travelers in planes —because of certain 
decisions in two state Supreme Courts and two inter¬ 
mediate appellate courts. It admits that the trend of 
decisions since these earlier cases is to the contrary, 
not only in the federal courts, such as in the Moyer and 
Gregory Cases, supra, but in the state courts. It 
claims thus trend is due to a review in the light of the 
development of air travel. 

t 
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“However, in 1927, the year before the policy in 
question was issued, the statistics of the ‘Air Craft 
Year Book,’ published by the Aeronautical Chamber 
of Commerce of America, shows that 710 aeroplanes 
carried 463,367 passengers in 8,047,517 miles of travel. 
The time for reconsideration of earlier views had al¬ 
ready arrived when the policy was issued. We hold 
that this policy covered death to a passenger in an aero¬ 
plane, who m no way participated in its management.” 
(Emphasis supplied). 

Clapper’s policy was issued in that same year. 

In Benefit Association of Railway Employees v. Hayden, 
175 Ark. 565, 299 S. W. 995 (1927), the insured had been 
killed the year before while taking a short plane ride at a 
local carnival. The date of issuance of the policy in that 
suit is not given, but it obviously antedated the death of the 
insured in 1926. It contained an exclusion clause for fatal 
injury received while “engaged in aeronautics or under¬ 
water navigation”. The Court held that the clause was 
merely an inhibition against engaging in the business of 
aeronautics and did not apply to a single flight. 

In Gits v. New York Life Ins. Co., 32 F. (2d) 7 (CCA 7, 
1929) the insured was killed in the crash of a plane in which 
he was taking a short pleasure ride. The Double Indem¬ 
nity Provision of the Policy, issued in 1920, contained an 
exclusion clause using the words “engaging in submarine 
or aeronautic operations”. The Court held the exclusion 
clause to be ambiguous and held the words “aeronautic op¬ 
erations” to have an occupational significance. 

Other cases which recognize the narrow definition of 
“aeronautics” when applied to policies issued in 1928, or 
earlier, are: 

Goldsmith v. Neiv York Life Ins. Co., 69 F. (2d) 273 
(CCA 8, 1934) policy issued in 1925, insured 
killed in 1932; 

Mayer v. New York Life Ins. Co., 74 F. (2d) 118 
(CCA 6,1934) policy issued in 1921, insured killed 
in 1931; and 
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Gregory et al v. Mutual Life Ins. Co., supra, decided 
in 1935, policy issued in 1925, insured killed in 1933. 

The r insurance company is bound by the words it 
used, <md there is no doubt that Clapper's death was 
not the result of an “aeronautic” flight. 

The clause is part of a contract between the insurance 
company and the deceased insured. The clause purports to 
be an exception in favor of the insurance company. It 
must be narrowly construed. Every word must be given 
meaning. ’“Aeronautic” flight cannot be held to mean the 
same thing as “flight” or “any flight”. This would re¬ 
quire the elimination of the word “aeronautic” from the 
clause. “Aeronautic” must be given the usual, normal, 
judicially determined meaning which it had in 1928 and 
which it lihs today. 

“Flight” means a “journey or voyage through the air”. 
“Flight” includes every occupant of the aircraft. 

Appellee did not intend to include every occupant of the 
aircraft, biit only those as to whom the “flight” was “aero¬ 
nautic”. *It said so in the clearest possible language. It 
carefully notified all purchasers of its policies, in a highly 
competitive market, that certain occupants of an aircraft 
were not included in the “aviation exclusion” rider, and 
could get ;the benefit of the double indemnity. 

Mr. Clapper was such a purchaser, and, at the time of his 
death, waf> such an occupant. 

Had th$ company wished to exclude him from the benefit 
of the double indemnity, why did it not, as suggested in 
Gits v. N$tv York Life Insurance Company, supra, include 
“passengers within the exception, were it so intended”. 

The company’s choice of the adjective “aeronautic” was 
intentional. It did not broaden, or leave unchanged, the 
meaning bf the noun “flight”. It qualified, narrowed and 
restricted it, and limited the “flight” to those which were 
“aeronautic” with respect to the insured at the time of 
death. 

» 
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D. The Nature of the Issues in this Case Make it Inappro¬ 
priate for the Entry of a Summary Judgment. The De¬ 
fendant Should be Required to Answer on the Merits. 

The defendant’s motion to dismiss, because of failure “to 
state a claim upon which relief can be granted” (Jt. App. 
5) is nothing more than the substitute, provided by the 
Federal Rules of Civil Procedure, for the old common law 
demurrer. 17 Hughes, Federal Practice (1940) §§ 20327-8. 

In ruling on such a motion, the question is whether— 

“. . . the complaint or other pleading attacked, com- 
strued in light most favorable to plaintiff and with all 
doubts resolved in favor of its sufficiency, states a claim 
upon which relief could be granted.” (Ibid.). 

In the leading case of Leimer v. State Mutual Life Assur. 
Co., 108 F. (2d) 302, 306 (CCA 8, 1940) the Court pointed 
out that— 

“.. .there is no justification for dismissing a complaint 
for insufficiency of statement, except where it appears 
to a certainty that the plaintiff would be entitled to 
no relief under any state of facts which could be proved 
in support of the claim.” (Emphasis supplied) 

Applying these two principles to the case at bar, how 
can the judgment stand i 

The lower court disregarded both of them. He ruled 
every doubt and ambiguity against the plaintiff and in favor 
of the defendant; he resolved all doubts against the suffi¬ 
ciency of the claim; he disregarded the clear right of the 
plaintiff to recover under the facts which could be proved 
in support of the claim. 

What could the Appellant prove, as plaintiff in this ac¬ 
tion, within the scope of the amended complaint? 

She could prove— 

(a) the policy. 

(b) the language of the aviation exclusion clause. 
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(c) that Mr. Clapper v/as an invited guest passenger. 

(d )▼ that his position and conduct were such that the 

. flight was not “aeronautic” as to him. 

* 

She might also prove the very important fact of the be¬ 
havior of v the insurance company after 1928 in changing 
the language of its exclusion clauses to include specifically 
a passenger. This fact was given weight by the Court in 
the Gregory case, supra, in the latter part of the quotation 
appearing on p. 13 supra. 

Assuming all this were proved, could the plaintiff re¬ 
cover? Since the answer to this question must be in the 
affirmative, summary judgment for the defendant cannot be 
sustained. 


> CONCLUSION. 

We submit that the exclusion clause relied on by Appellee 
and by the lower court in support of the summary judgment 
against the Appellant must be interpreted strictly against 
the Appellee insurance company. Such interpretation must 
give an occupational and experimental connotation to the 
adjective “aeronautic” used to qualify or describe the 
kind of “flight” which will deprive the beneficiary of the 
benefits of the double indemnity. Mr. Clapper, as an in¬ 
vited guest passenger falls entirely outside such a defini¬ 
tion of ‘^aeronautic”. His death resulted from a “flight” 
which was not “aeronautic” as to him. The double in¬ 
demnity «is due and payable. 
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We further submit that a proper application of Federal 
Rule 12 (b) negates the entry of a summary judgment 
under the amended complaint as filed. 

The judgment of the lower court should be reversed. 

Respectfully submitted, 

I 

Edgar J. Goodrich, 

Philip W. Amram, 

Ward M. French, 

7 I 

* Attorneys for Appellant , 

716 Investment Bldg., 
Washington 5, D. C. 

Of Counsel: 

Donald R. Richberg, 

815 15th Street, N. W., 

Washington 5. D. C. 


i 




APPENDIX 





INDEX TO JOINT APPENDIX. 


Page 


Amended Complaint. 2 

Exhibit A . 4 

Motion for Summary Judgment, or, in the alternative, 

To Dismiss. 6 

Order Granting Motion for Summary Judgment and 
Final Judgment . 6 







1 




IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9219 


OLIVE EWING CLAPPER, Appellant, 

v. 

AETNA LIFE INSURANCE COMPANY, Appellee . 


Appeal from the Order of the District Court of the United 
States for the District of Columbia. 


JOINT APPENDIX. 
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1 » Filed Oct. 25, 1945 

In the District Court of the United States for the District of 
, Columbia. 

Civil Action No. 28601 

* 

Olive Ewing Clapper, 2101 Connecticut Avenue, N. W., 
t Washington, D. C., Plaintiff, 


Aetna Life Insurance Company, Hartford, Connecticut, 
and investment Building, 1511 K Street, N. W., Wash¬ 
ington, D. C., Defendant. 

Amended Complaint. 

(Fdr Debt Arising Under Contract of Insurance) 

The Plaintiff, Olive E. Clapper, claims and demands of 
Defendant, Aetna Life Insurance Company, the sum of Five 
Thousand Dollars ($5,000.00) together with legal interest 
accrued thereon, as debt due her from said company aris¬ 
ing under a certain contract of insurance under the follow¬ 
ing circumstances: 

(1) The Plaintiff is a resident of the District of Colum¬ 
bia with»address at 2101 Connecticut Avenue, N. W., Wash¬ 
ington, D. C. 

(2) The defendant is a corporation organized and exist¬ 
ing under and by virtue of the laws of the State of Con¬ 
necticut, with principal office located at Hartford, Connec¬ 
ticut an<J licensed to do business within the District of Co¬ 
lumbia and maintaining a branch office or General Agent in 
the Investment Building, 1511 K Street, N. W., Washing¬ 
ton, D. C. 

(3) On or about October 15, 1928 Defendant issued its 
“ordinary life” Policy #629,507 insuring the life of Ray- 
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mond Lewis Clapper in the amount of Five Thousand 

2 Dollars ($5,000.00). At the same time Defendant 
issued, attached to and made a part of said Policy a 

“Double Indemnity Provision” (a true copy of which is 
attached to this Complaint and marked “Exhibit A”) pro¬ 
viding for a further payment of Five Thousand Dollars 
($5,000.00) in event the death of the insured should result 
from accident. 

(4) Upon information and belief the Plaintiff avers that 
on or about February 2, 1944, while said Policy, #629,507 
and said “Double Indemnity Clause” were in full force and 
effect, the insured, Raymond Lewis Clapper, not being in 
military or naval service, lost his life while an invited-guest 
passenger in an United States Naval aircraft dying in the 
vicinity of the Marshall Islands. Following an accidental 
mid-air collision until another aircraft, the plane in which 
the insured was a passenger fell into the water, burst into 
flames and sank; the body of the insured was not recovered. 

(5) The Plaintiff at all times, and particularly on Feb¬ 
ruary 2, 1944, was, and is, the sole beneficiary under said 
Policy #P629,507 and the Double Indemnity Provision 
which is a part thereof, and entitled to all benefits there¬ 
under. 

(6) Following receipt of notice of the death of the in¬ 
sured, Defendant paid to Plaintiff the sum of Five Thou¬ 
sand Dollars ($5,000.00) together with interest accrued 
thereon in full discharge of its liability under the “ordi¬ 
nary" life” insurance provisions of said Policy P629,507, 
but refused, and still refuses, to pay to Plaintiff the sum 
of Five Thousand Dollars ($5,000.00) together with inter¬ 
est accrued thereon, in discharge of its liability un- 

3 der said “Double Indemnity Provision”, although 
heretofore requested so to do. 

WHEREFORE, the Plaintiff demands judgment against 
the Defendant for the sum of Five Thousand Dollars 
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($5,000.00), together with legal rate of interest thereon and 
costs. 

/s/ Edgar J. Goodrich 

716 Investment Building 
Washington 5, D. C. 

, Attorney for Plaintiff. 

/s/ Donald R. Richberg 

915-15th Street, N. W. 

Washington 5, D. C. 

Of Counsel. 

4 

“Exhibit A” 

• DOUBLE INDEMNITY PROVISION. 

If the death of the insured occurs before default in pay¬ 
ment of premium and before the first anniversary of the 
date of this policy which follows the age of seventy years, 
and such death results directly and independently of all 
other causes from bodily injuries effected solely through 
external,' violent and accidental means within ninety days 
from th^ occurrence of such accident, and if such accident 
is evidenced by a visible contusion or wound on the exterior 
of the body (except in case of drowning and internal in¬ 
juries revealed by an autopsy), and if such death does not 
result from suicide, while sane or insane, nor from military 
or naval service in time of war, nor from an aeronautic 
flight or: submarine descent, nor directly or indirectly from 
disease 'in any form, then the Company will pay a sum 
equal to* the sum described in this policy as the sum insured 
in addition thereto. 

The consideration for this provision is an additional pre¬ 
mium of Two Dollars and Fifty-five Cents, which considera¬ 
tion is included in the premium named in this policy, but 
such additional premium will not be required after this pro¬ 
vision terminates. 


* 
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Tiie benefit herein de.,v ribed for death by accident will 
not be included in the paid-up insurance or extended term 
insurance granted on default in payment of premium. 

This provision for double indemnity will be annulled 
upon written request of the life owner, and assignee 
5 if any, and the return of the policy for proper en¬ 
dorsement; thereafter the premium required for 
this policy will be reduced by the consideration charged for 
this provision. 

This provision is attached to and a part of Policy No. 
P629507 issued by the AETNA LIFE INSURANCE COM¬ 
PANY on the life of 

Raymond Lewis Clapper 

Hartford, Conn., this 15th day of October, 1928 

AETNA LIFE INSURANCE COMPANY, 
/s/ H. H. Pelton 

Assistant Secretary . 

/%/ L. 0. Timo 
Registrar. 

DOUBLE INDEMNITY FOR FATAL ACCIDENT AS 

HEREIN DESCRIBED. 

Form No. 3685 
L. or E. Mat. after 70 
l-’25 

**•#*##••• 

G Filed Nov. 7, 1945 

Motion for Summary Judgment, or, in the Alternative, 

to Dismiss. 

Now comes the defendant and moves the Court for a 
summary judgment against the plaintiff, or in the alterna¬ 
tive, the defendant moves the Court to dismiss the amended 
complaint, for the following reasons: 

1: The facts in the amended complaint are fully stated 
and disclose that plaintiff has no claim, as a matter of law. 


2: The amended complaint fails to state a claim upon 
which relief can be granted. 

(Sgd) Charles W. Arth, 

Albee Building, Zone dr5 

* (Sgd) John H. Burnett, 

600 F Street, X. W. Zone ir4 

* * I • # • • • # • • 

7 i Filed Jan. 8, 1946 

; Final Judgment. 

Upon consideration of defendant’s Motion For Summary 
Judgment, it is by the Court, this 8th day of January, 1946, 
ORDERED That defendant's Motion For Summary 
Judgment be, and the same hereby is, granted, and judg¬ 
ment is hereby entered for defendant with execution 
thereon. 

1 H. A. Schweinhaut, 

Associate Justice. 
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ZHntteb States Court of gppealst 

District of Columbia 


No. 9219 


Olive Ewing Clapper, 
Appellant , 


Aetna Life Insurance Company, 

Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF OF APPELLEE 


SUMMARY OF ARGUMENT 

This was an action on a life insurance policy, seeking 
payment under the double indemnity clause of the policy. 
That clause excluded liability if the death of the insured 
resulted “from an aeronautic flight or submarine descent. ,, 
(App. 2-4.) 


I 
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The complaint alleged that in February, 1944, the in¬ 
sured “lost?his life while an invited-guest passenger in an 
United Stales Naval aircraft flying in the vicinity of the 
Marshall Islands*’, which plane collided in mid-air with 
another, fejl into the water, burned and sank. 

If that allegation brings the death of the insured within 
the terms of the exclusion clause of the policy, then the 
defendant's motion for summary judgment was well taken. 

The court can not hold that there is liability under the 
double indemnity clause, unless it first positively con¬ 
clude either (1) that any average, fair-minded man would 
be confused or confounded by the wording of the policy, or 
(2) that the words of the policy excluding liability are 
(a) ambiguous and (b) subject to an interpretation mak¬ 
ing the insurer liable for double indemnity where the in¬ 
sured lost r his life wdiile on an aeronautic flight. 

The double-indemnity clause of this policy it not am¬ 
biguous, vague or obscure. When read either as a sep¬ 
arate clause or together with all of the other terms of 
the policy, it cannot be misunderstood. Its plain terms 
can neither confuse nor confound the average person who 
reads it. 

t 

Although it is a matter of common knowledge that Mr. 
Raymond Lewis Clapper was a pre-eminent newspaper¬ 
man and therefore, undoubtedly, understood the terms of 
this policy, the legal test for ambiguity in a policy of 
insurance} is whether the average man, upon reading the 
contract, can readily appreciate the risks against which 
he is protected as well as those against which he is not 
protected. 

The company agreed to pay double indemnity to Mrs. 
Olive Ewing Clapper if Mr. Clapper’s death resulted 
from (1) “external, violent and accidental means” and 
(2) if the accident was evidenced by external wounds ex¬ 
cept in case of drowning or internal injuries. (App. 4.) 
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The Company, in simple and unmistakable language, 
agreed with Mr. Clapper that it would not pay double in¬ 
demnity if the latter’s death resulted (1) from suicide, 
(2) from military or naval service in time of war, (3) 
from an aeronautic flight or submarine descent, or (4) 
from disease in any form. (App. 4.) 

Succinctness of phrase and clarity of expression are 
the indubitable characteristics of this policy of insurance. 

It was impossible for the average man to mistake its 
meaning, to be confounded by its wording or structure, or 
to become perplexed as to the liability or non-liability of 
the Aetna Life Insurance Co. 


ARGUMENT 

'l'lie question to be determined by the Court is,—Can a 
beneficiary of a life insurance policy recover double in¬ 
demnity when the insured was killed "while a passenger in 
an aeroplane where the policy excludes recovery of double 
indemnity if the death of the insured results “from an 
aeronautic flight or submarine descent.”? 

l’lie argument of appellee will follow the order of topics 
of the appellant. 

A. The Intent of the Parties. 

The appellee concedes that the intent of the parties gov¬ 
erns the interpretation of the insurance contract. 

B. All Ambiguities, etc., Are to be Resolved in Favor of 
the Insured. 

The appellee concedes that all ambiguities, all doubts 
and uncertainties are to be resolved in favor of the in- 
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sured. IiSdeed, where an ambiguity is present in a policy 
of insurance, all insurers are resigned to an interpretation 
of the policy in favor of the insured. On the other hand, 
if the wording of the policy is such that it can be readily 
understood by the average man, there cannot be any ambi¬ 
guity. And such is the wording of the Clapper policy. 

v 


C. Analysis of Language. 

The appellant’s counsel’s ‘‘Analysis of Language” calls 
to mind the words of Milton: “He throws his steep flight 
in many an aery wheel.” 

The appellant would have this case turn on a highly 
technical interpretation of segregated, individual words or 
phrases of the policy. Reading them as a whole, it is im¬ 
possible to arrive at appellant’s conclusion. 

The test of the meaning of the words of the policy is— 
can the average man, upon reading the policy as a whole, 
readily understand the risks against which he is protected, 
as well as the risks against which he is not protected? Tf 
so, then there is no ambiguity. 

First, the appellant has entirely overlooked the indefi¬ 
nite article “an” which preceeds the phrase “aeronautic 
flight.” The use of that article clearly shows an intent to 
exclude liability for double indemnity when the insured 
was killed in “one” kind of flight, namely, a flight in an 
aeroplane, irrespective of the role the insured played 
when he Occupied a space in the aeroplane on its fatal trip. 
The presence of the article “an” plainly denotes an intent 
to exclude a kind, character or class of flight, namely, flight 
in an aeroplane. The use of that article also clearly sig¬ 
nifies an intent to exclude liability when death results be¬ 
cause of?“any” aeroplane flight, accomplished under any 
circumstances. 
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Second, if the insured had been killed in a “submarine 
descent” of any kind, would the beneficiary of this policy 
have been entitled to recover? Certainly not. Can it be 
possible then, that by the use of the alternative “an aero¬ 
nautic flight (,r submarine descent”, the meaning and intent 
of the phrase “an aeronautic flight” is thereby corrupted, 
while the meaning and intent in the use of the alternative 
phrase “submarine descent” remains clear as crystal? 
That is impossible. Ergo, if it is plainly evident that the 
parties did not intend that the beneficiary could recover if 
the insured were killed in a “submarine descent,” it is then 
equally evident that no hidden meaning was attached, or 
can be attributed, to the phrase “an aeronautic flight.” 

It follows that a construction of the exclusion clause, as 
a whole, compels the conclusion that there is no liability 
in this case. 

Third, appellant asserts that the insured's death did 
not “result from flight,” because the plane in which in¬ 
sured met his death burst into flames and sank, after a 
mid-air collision with another plane. The words of any 
dictionary may be marshalled to bolster the appellant’s 
reasoning, but adjudicated cases are against him. 

Fn Green v. Mutual Benefit Life Ins. Co. (C.C.A. 1st, 
11)44), 144 F. 2d 55, a Naval aviator, having lost contact 
with his carrier due to a sudden snowstorm, was forced 
down and died, presumably from drowning and exposure. 
There was no direct evidence of what transpired after the 
insured made the forced landing. The beneficiary con¬ 
tended that the question of whether the insured’s death 
occurred “by reason of the aerial flight” was in doubt and 
should have been submitted to the jury. The Court denied 
this contention and held that the risk was clearlv excluded, 
saving, p. 57: 

The natural and obvious meaning of the aviation 
clause in the case at bar is that the insurer declines 
to assume those extra risks of death ordinarily asso- 
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dated with aerial flight. Where death admittedly re¬ 
sults from the operation of one of those familiar and 
popularly understood risks there cannot be any issue 
of proximate causation for the jury to determine. 

To same effect: Ilyfcr r. Metropolitan Life Insurance 
Co. (Mass. 1945) 61 X. K. 2d 3 \ Barringer v. Prudential 
Life Ins. Cb. (E. D. Pa. 1945) 62 F.S. 286. 

Fourth , the appellant has endeavored to make the word 
“aeronautic’’ a “technical word of art” in the drawing of 
contracts o'f life insurance (Br. 5). That word has never 
been so regarded. To the contrary, in speaking of “avia¬ 
tion risk” clauses, those familiar with the litigation and 
construction of them consider the terms “participating” 
and “engaging” as the words of art, if any, in the drawing 
of such a contract of insurance. Cf. Current Legal Thought , 
Yol. 9, No. 4, April, 1943, p. 249; 13 Journal of Air Law and 
Commerce• 228; Insurance Counsel Journal , Yol. 12 No. 4, 
October, 1945, p. 10. This type of contract is spoken of 
either as the “engage” or “participate” exception, or the 
“while engaging or participating” type of contract. 
Neither the courts nor those dealing with this type of con¬ 
tract have regarded the word “aeronautic” as a “techni¬ 
cal word of art.” 

Every case relied upon by appellant in an attempt to 
evade the plain and simple language of the Clapper policy 
respecting the exclusion clause itself, turns on either the 
“engage” or “participate” type of policy. 

For example, in Kansas City Life Ins. Co. v. Wells, 
(C.C.A. 8), 133 F 2d. 224, the opinion of the Court did not 
turn on the meaning of the word “aeronautics.” The pol¬ 
icy contained an exclusion clause where death was caused 
“from participation in aeronautics or submarine opera¬ 
tions.” The court held the defendant liable solely because 
of the presence of the “participation” clause in the policv. 

(p. 226). 


t 
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The various “aviation risk” terms of different life in¬ 
surance policies have been construed time and again. See 
the annotation in 155 A. L. R. 1036, et seq.; 11 Neg. Comp. 
Cases Anno. (X. S.) 420. 

The terms of a policy identical with those of the one 
here sued upon have not been passed upon by any court. 
Nevertheless, the terms of our policy are so clear and un¬ 
equivocal that it is immediately apparent to any unbiased 
mind that there can be no recovery upon this claim. 


The double-indemnity provision of this policy, when ex¬ 
cluding liability because of an “aeronautic flight”, does 
not use any word or phrase synonomous with, or analogous 
to: 

“participating 


in 




“handling”; “engaging in”; 
“operating”; “expeditions”; “operations”; “pas¬ 
senger or otherwise”; “in consequence of having par¬ 
ticipated in”; “fare-paying passenger”; “while a 
passenger on a plane operated by a licensed pilot”; 
“while a passenger on a plane operated on a regular 
schedule”; “except as a fare-paid passenger in a li¬ 
censed passenger aircraft”; “passenger in a licensed 
aeroplane operated by a licensed pilot upon a regular 
passenger route”; “passenger holding a ticket or 
pass”; “while acting or serving as a pilot, mechanic, 
steward or radio operator upon an aircraft.” 

The policy simply provides that there is no liability for 
double indemnity if the death of the insured results “from 
an aeronautic flight.” There is no provision explaining, 
limiting, enlarging or qualifying that phrase. Whether the 
insured was a passenger, free or paid, or whether he was 
pilot or employee and took part or did not take part in the 
operation of the plane, there is no liability. The exclusion 
of liability when the death of the assured results from “an 
aeronautic flight” appears at only one place in the policy. 
To the average “man in the street” it is so plain that he 
who runs mav read. 



The assured unquestionably met his death from “an 
aeronautic flight.” 

To place a construction on the policy other than this 
would amount to a judicial re-writing of the contract of 
insurance.* 

It follows that this judgment should be affirmed. 

» Respectfully submitted, 

t 

Chaiu.ks W. Arth, 

Albee Building, 

John 11. Burnktt, 

1)00 F St. NAV. 
Washington, D. C. 

w 

, Attorneys for Appellee. 
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IN THE 


United States Court of Appeab 

District of Columbia. 


No. 9219. 


Olive Ewing Clapper, Appellant , 


v. 

Aetna Life Insurance Company, Appellee. 


Appeal from the Order of the District Court of the United 
States for the District of Columbia. 


REPLY BRIEF FOR APPELLANT. 

Only one or two comments will be made in this reply 
brief, which will be limited to new matter, not touched 
upon in our main brief. 

1. Appellee’s Argument Regarding “Submarine Descent” 
Unanswerably Supports Appellant’s Position. 

Although the exclusion clause covering “submarine de¬ 
scent” is not involved in this action, Appellee (Brief, p. 5) 
relies heavily upon it in attempting to sustain the judgment 
below. 
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Appellee bluntly describes the meaning of the clause as 
“clear as crystal” and takes the unqualified position that 
the meaning of “aeronautic flight” is of the same range 
of unambiguity as “submarine descent”. We can agree 
heartily with the comparison, since it will demonstrate con¬ 
clusively the need for reversal in this case. 

• It would be difficult to draft a phrase as unclear and as 
full of ambiguity as “submarine descent”. Without ex¬ 
tensive discussion, the following series of questions will in¬ 
dicate it clearly— 

a. Does it mean any descent below the ocean, or sea, or 

does it include a descent below a river, lake or other 

bodv of fresh water? 

.» 

b. Does it mean only a “voluntarv” descent, or does it 
include an involuntary or accidental immersion? 

c. Does it mean “any” descent (for example swimming 
under water or diving from a float or springboard) or 
does it include only descent in a “submarine vessel”? 

d. Do,es it include a voluntary descent in a full-scale pro¬ 
fessional diver’s rig, or a descent in a sporting diving 
helinet? 

e. Would it include Mr. Clapper’s death if it were the 
fact that he died from drowning after his plane sank 
beneath the surface of the water? 

One thing is “clear as crystal”—the phrase “submarine 
descent”, as used in this policy, is a “phrase of art” with 
a narrow and restricted meaning. It does not encompass 
the fullest and broadest meaning which semantics can 
justify; it means only a single , narrow , technical kind of 
descent , namely, a voluntary underwater journey in what 
is universally known as a “submarine” vessel. 

Appellee’s point strongly reinforces our position. Just 
as “submarine” is a “word of art” -which narrows and re¬ 
stricts the broad term “descent” so “aeronautic” is a 
“word <of art” which narrows and restricts the broad term 
“flight”. 
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2. Appellee Has Distorted and Misstated Our Position. 

On page 5 of Appellee’s Brief, there appears, we are 
sure bv inadvertence, the statement: 

“Third, appellant asserts that the insured’s death did 
not ‘result from flight’, because the plane in which in¬ 
sured met his death burst into flames and sank, after 
a mid-air collision with another plane.” 

Since this is the antithesis of the argument in our main 
brief, we have reread that brief to see if any word in it 
supports the quotation from Appellee’s brief. There is no 
such word. On the contrary, the most cursory reading of 
page 10 of our main brief shows the inaccuracy of Appel¬ 
lee’s statement. 

We say: 

“If this were all the policy contained, and if it pro¬ 
vided that no double indemnity would be paid if the 
decedent’s death ‘resulted from flight we would have 
a simple, unambiguous, broad exclusion clause. Re¬ 
covery by Appellant under such a policy would be met 

bv almost unsurmountable barriers.” 

* 

• 

and we cite the Barringer case which Appellee cites on 
page 6 of its Brief. 

We do not argue here that Mr. Clapper’s death did not 
“result from flight”; our argument is that it did not result 
from an “aeronautic flight”. 

No further comment is necessary. 

3. The Verbs “Engage in” and “Participate in” Are 
Meaningless Without the Object “Aeronautics”. 

At pages 6 and 7 of the Appellee’s Brief is an obscure 
argument based on the fact that certain decisions of the 
Courts have interpreted the words “participate” or “en¬ 
gage” when coupled with the word “aeronautics”. The 
inference is created that only the former were defined by 
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the courts and that the opinions do not contain any defini¬ 
tion of “aeronautics”. 

Of course, the courts construed what "was meant by 
“participate in” or “engage in”. But one does not “en¬ 
gage in” a vacuum; one “engages” in some type of 
activity. Unless the activity is present, the problem of 
possible “participation” or “engagement” is never 
reached. If what a particular man does is not “aero¬ 
nautics” at all, there is no foundation for any considera¬ 
tion of whether his actions constitute “engaging in” or 
“participating in”, etc. 

Since these decisions consider the applicability, to a par¬ 
ticular decedent, of the phrase “participate in aeronautics” 
or “engage in aeronautics”, there is no basis for an argu¬ 
ment that the Courts interpreted only the verbs, and 
totally ignored the grammatical object “aeronautics”. On 
the contrary, each case necessarily includes, in itself, an 
authoritative definition of “aeronautics” or a recognition 
by the Court of a definition, without which the decision on 
“participation” or “engaging” could not have been 
reached. 1 

4. The Action of Insurance Companies in Rewriting Their 
Earlier Policies by Eliminating “Aeronautics” Sustains 
Appellant’s Position. 

The authorities cited by the Appellee on pages 5 and 6 
of its brief disclose a further ground in support of our 
position. 

i In each of the following cases, the opinion of the court first undertakes 
the discussion of “aeronautics” and thereafter considers whether the decedent 
was “participating” or “engaging” in it: 

Gregory v. Mutual Life Ins. Co. of New YorTc, 78 F. (2d) 522 (C. C. A. 8, 
1935)' cert, denied 296 U. S. 635, 80 L. Ed. 451 (1935) ; Mutual Benefit Health 
4r Accident Association v. Bowman, 99 F. (2d) 856 (C. C. A. 8, 1938) ; Swasey 
V. Massachusetts Protective Association, 96 F. (2d) 265 (C. C. A. 9, 1938), 
cert, denied 305 U. S. 611, 83 L. Ed. 389 (1938) (as to aviation). 

See also Massachusetts Protective Association v. Baycrsdorfer, 105 F. (2d) 
595 (C. C. A. 6. 1939), where the court in its opinion recognizes that the mean¬ 
ing of the word “aeronautics” is controlling in the interpretation of a “par¬ 
ticipate” clause. 

Our position is clearly supported in the Annotation in 11 Neg. Comp. Cases 
Anno. (N. S.) 420, cited by Appellee at p. 7 of its brief. 
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These authorities show that when the insurance com¬ 
panies wanted to broaden their exclusion clauses to include 
passengers, they abandoned the narrow and restricted 
word “aeronautics” and redrafted their clauses in clear, 
unambiguous language, in terms of simple “flight”. 

The fullest exposition is contained in the articles cited 
by the Appellee on page € of the brief. These trace the 
history of aviation exclusion clauses and, after pointing 
out the narrowness of the “aeronautics” clauses, give ex¬ 
amples of the change in the language introduced by the 
companies in later years. 

The Barringer, Green and Hyfer cases point the same 
conclusion. These policies were written in 1939 and 1941, 
and the cases were decided in 1944 and 1945. 

In the Green case, the policy written in 1941 read— 

“Death occurring by reason of any aerial flight or 
journey ... If the Insured at the time of such flight 
shall be a fare-paying passenger in course of trans¬ 
portation from one definite terminal to another by 
means of an aerial conveyance in charge of a licensed 
pilot, this provision shall not be effective.” 

In the Barringer case, the policy written in 1939 pro¬ 
vided that if the insured’s death “shall have resulted from 
operating or riding in any kind of aircraft (with excep¬ 
tions not necessary to set forth) the liability of the Com¬ 
pany under this policy shall be limited to the net reserve 
• • • 

In the Hyfer case the policy written in 1941 read as 
follows— 

“Death as a result, directly or indirectly, of travel 
or flight in any species of aircraft, except as a fare 
paying passenger on a licensed air craft piloted by a 
licensed passenger pilot on a scheduled passenger air 
service regularly offered between specified airports, 
is a risk not assured under this policy ...” 

There are no published cases involving the Aetna, the 
Appellee in this case, but we are certain the company will 
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not deny the fact that, in 1940, prior to Mr. Clapper’s death 
it rewrote its aviation exclusion clause for subsequently 
issued policies to read— 

“Resulting directly or indirectly from travel or 
flight in any species of aircraft, except as a fare- 
paving passenger ...” 

Can it be argued that the adjective “aeronautic” pre¬ 
viously used as a qualifier of the kind of “flight” covered, 
"was in fact a meaningless piece of surplusage, and that its 
subsequent-elimination can be disregarded as irrelevant in 
determining its previous meaning and effect? 

r 

Respectfully submitted, 

Edgar J. Goodrich, 

Philip W. Amram, 

Ward M. French, 

Attorneys for Appellant, 
716 Investment Bldg., 
Washington 5, D. C. 
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